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BEFORE THE

Federal Communications Commission
WASHINGTON, D.C.

In the Matter of

CC Docket No. 85-116
RM 8535

Telephone Number Portability

COMMENTS OF TIME WARNER COMMUNICATIONS HOLDINGS, INC.
ON PETITIONS FOR RECONSIDERATION AND CLARIFICATION

Time Warner Communications Holdings, Inc. ("TWComm") hereby
files its Comments on the Petitions for Reconsideration and
Clarification of the Commission's First Report and Order in the
above-captioned proceeding.l
I. INTRODUCTION AND SUMMARY

In the Petitions for Reconsideration and Clarification
of the First Report and Order, the incumbent LECs ("ILECs") and
their industry associations present a wide array of arguments in
support of their contention that the Commission should permit
them to deploy Query on Release ("QOR") while implementing long
term number portability. The Commission should reject these
arguments because QOR offers the ILECs opportunities for
anticompetitive behavior. The Commission should also reject

requests for blanket waivers or extensions of its implementation

See Telephone Number Portability, First Report and Order and
Further Notice of Proposed Rulemaking, CC Docket No. 95-116,

RM 8535 (released July 2, 1996) ("First Report and Order").



schedule for long term solutions, and should instead consider
such requests on a case-by-case basis. Moreover, the Commission
should reject the contention that it lacks the authority to
establish guidelines for the recovery of the costs of interim
number portability. Finally, the Commission should adopt MCI's
and GTE's suggested modifications to the rules for recovery of
access charges where interim solutions are deployed.

II. THE COMMISSION SHOULD REJECT REQUESTS BY ILECS FOR
PERMISSION TO DEPLOY QOR.

In the First Report and Order, the Commission mandated that
LECs may not deploy long term number portability in a manner that
treats calls to ported and non-ported numbers differently or that
forces one carrier to rely on another carrier's network for
routing calls.? As the Commission recognized, these requirements
effectively prohibit the deployment of QOR.

Several of the ILECs have now urged the Commission to
reconsider this decision. The ILECs argue that QOR will enhance
network efficiency and save money because it will limit the need
for immediate investment in upgrading SS7 networks and switch
processors.3 Moreover, the ILECs argue that, so long as it is
deployed within a particular network or between consenting

carriers, (1) QOR does not force carriers to rely on the LEC that

See id. at (Y 53-54.
See PacTel Petition at 7-10; USTA Petition at 9-10; Bell

Atlantic Petition at 3, 5; NYNEX Petition at 4-6; SBC
Petition at 2; BellSouth Petition at 23.
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has deployed it to route calls;4 (2) any increase in post-dial
delay caused by QOR will not be detrimental to other carriers;5
and (3) QOR will not delay deployment of number portability.6

These overstated and misleading assertions do not justify
revision of the First Report and Order. They fail to prove that
ILECs will not use QOR to achieve a competitive advantage over
new entrants by ensuring degraded service to CLEC customers and
delaying the implementation of long term number portability.

First, the Commission should approach all assertions
regarding the technical characteristics of QOR with caution. The
industry knows little about the effect that this addition to LRN
will have on call set-up and network reliability. Moreover,
while QOR may create some network efficiencies, its deployment
will require the addition of signalling above and beyond that
required by LRN to query donor switches. Such an addition
inevitably introduces added complexity and potentially makes the
network less reliable.

The Commission should approach any estimates regarding the

cost of QOR with similar caution. As NYNEX concedes,7 it is not

See USTA Petition at 4-6; Bell Atlantic Petition at 8;
PacTel Petition at 3-4.

See USTA Petition at 7; Bell Atlantic Petition at 5-6;
PacTel Petition at 5-7; BellSouth Petition at 22.

See PacTel Petition at 11; Bell Atlantic Petition at 10;
NYNEX Petition at 6.

See NYNEX Petition at 4 ("The exact quantification of [the
cost savings created by QOR] is subject to change since,
among other reasons, NYNEX's switch vendors are not sure yet
what will and will not be required in their switches").
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at all clear how much QOR will cost and how much it will save
carriers that implement it. For example, the technology adds an
extra software load in addition to the one required for LRN. How
much that further load will cost is unclear. It is also
important to emphasize that any cost savings will be temporary.
The more effectively the Commission establishes the preconditions
for facilities-based competitive entry into the local telephone
market, the shorter the time period in which the purported

advantages of QOR will be available (i.e., when enough calls are

still made to non-ported numbers) .

Second, the ILECs' protestations notwithstanding, QOR will
force other carriers to rely on the network of the LEC deploying
QOR. It is of course true that all interconnected carriers must
rely on each other's networks to some extent. But regulators
should ensure that no carrier is required to rely to an
unnecessary extent on another carrier for call processing and
routing. The fact is that QOR requires all carriers that deploy
it to direct an additional query to the donor switch (i.e., the
switch that would handle the called number if it were not
ported). That step could be simple, if the query can be
delivered directly to the donor switch, or complex, if the query
must cross one or more tandem switches. In either case, other
carriers must rely on the QOR carrier to handle the extra step

without degrading service. Such reliance is unnecessary and



creates all of the potential competitive problems identified by
the Commission in the Ei;g;_ggpg;;_ggg_gggg;.a

Third, the Commission should not be fooled by the ILECs'
assurance that the post-dial delay created by QOR will be
experienced by the customers of the carrier that deploys QOR and
will therefore not cause competitive problems. Any difference in
calling characteristics poses a threat to competition, and ILECs
will have the opportunity to gain a marketing advantage by
exploiting post-dial delay. For example, an ILEC could inform
end-users that switching to a CLEC will result in delays for
people placing calls to ported numbers. This could prevent a
company that receives calls from customers or prospective
customers on a regular basis to forgo switching carriers.
Moreover, the ILEC could tell any subscriber who complains about
post-dial delay that the problem is caused by the entry of the
CLEC into the market, thus implying that competition does not
benefit consumers.’

Finally, QOR could be used to delay deployment of long term
number portability. By at least one ILEC's own admission,
Lucent, the largest switch vendor in the country, has indicated

that it will not be able to provide the QOR functionality in time

2]

ee First Report and Order at { 53.

192}

See Bryan Gruley, "Phone Companies Call for Customer
Surcharge," Wall St. J., September 13, 1996, at Bl, B6
(quoting ILEC representatives promoting an end user
surcharge which will convey the message to consumers that
competition will cause telephone service to be more, rather
than less, expensive).



to meet the implementation schedule established in the First

Report and Order;10
QOR would create for an ILEC to argue that it should not be

This fact alone demonstrates the opportunity

required to meet the scheduled deadlines because there is no QOR
upgrade available for its Lucent switches. The Commission should
not create the opportunity for such delay tactics.?

ITI. CARRIERS SEEKING RELIEF FROM THE FCC'S IMPLEMENTATION

SCHEDULE SHOULD BE REQUIRED TO FILE WAIVERS ON A CASE-BY-

CASE BASIS.

Several petitioning parties ask the Commission to alter the
implementation schedule for long term number portability for
carriers that have trouble (either because of technical
infeasibility or the size of the carrier) meeting the

requirements of the schedule adopted in the First Report and

Order. TWComm urges the Commission not to adopt such an approach

since any blanket waiver will be overly inclusive and will result
in unnecessary delay. The Commission should instead require
individual carriers seeking relief from its rules to apply for

waivers.

10 See Bell Atlantic Petition at 10.

1 It should be noted that, if carriers do comply with the
implementation schedule, a delay in Lucent's provision of
QOR only further limits the possible benefits of QOR. This
is because the technology will not be available to carriers
with Lucent switches at the very time when the ILECs assert
that it is most needed, at the beginning of competition.
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A. Rural And Small Carriers Should Not Be
Granted Blanket Waivers.

NECA argues that rural carriers "that happen to serve a few
customers in the top 100 MSAs" should not be required to deploy
long term number portability in the absence of a bona fide
request.12 Similarly, NTCA and OPASTCO seek a blanket waiver for
small and rural carriers operating in the top 100 MSAs . '3

While it is likely that certain small or rural telephone
companies will not face competition even if they provide service
within one of the top 100 MSAs, the Commission should not grant
them blanket waivers at this time. Rather, carriers should be
required to apply for waivers which demonstrate to the Commission
why a carrier should be relieved of the requirement to deploy
number portability in accordance with the schedule for the top
100 MSAs. It may be appropriate for the Commission to authorize
states to oversee industry meetings to determine which end
offices (regardless of the carrier to which they belong) within a
particular MSA will face competition. A state could then support
the waiver petitions of any carriers that it has determined will

not face competitive entry within the time frame set by the First

Report and Order.14

12 NECA Petition at 1.

13 See NTCA and OPASTCO Petition. See alsgo USTA Petition at
18-19 (arguing that ILECs with a de minimis presence in the
top 100 MSAs should be treated like carriers outside of
those areas for the purposes of the deployment schedule).

14

Such an approach closely resembles the approach proposed by
TWComm before the Commission adopted the First Report and
Order. See TWComm Ex Parte Letter in CC Docket No. 95-116
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B. The Commission Should Not Extend The
Deadlines Established In The Number
Portability Implementation Schedule.

Several ILECs argue that the Commission should extend the
deadlines for implementation of long term number portability.
For example, SBC stresses that Operational Support System changes
may not be complete within the required time frame.'®> BellSouth
asks that the interval between Phases I and II of the
implementation schedule be extended to give LECs the time to make

16

the necessary switch and other system upgrades. NYNEX urges

that the Commission take into account possible delays caused by
the vendors' inability to meet the implementation deadlines.®’
The Commission should consider issues such as these on a
case-by-case basis. For many, if not most, of the switches in
the top 100 MSAs, upgrades to support long term number
portability can be easily accomplished within the time frames
prescribed in the First Report and Order. Moreover, given the
ILECs' strong incentive to delay the development of competition,

claims of infeasibility should be closely scrutinized in case-by-

case waiver requests, as required in the First Report and

(February 26, 1996); Further Comments of TWComm at 9-10
(March 29, 1996). To the extent the Commission grants such
waiver requests, it should either set an extension for a
specific period of time or simply subject the particular
office to the bona fide request requirements.

15

See SBC Petition at 10-11.
16 See BellSouth Petition at 9-14.
17 gee NYNEX Petition at 7-11.
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% When reviewing waiver requests, the Commission should

Order.
consider proof that another carrier facing similar technical
challenges (e.dq., upgrading similar generic software on similar
switches) has met the required deadlines to be evidence of the
petitioning carrier's ineligibility for a waiver. Finally, the
Commission should not hesitate to punish carriers that fail to
meet its deadlines without adequate justification.

IV. THE COMMISSION HAS THE AUTHORITY UNDER THE CONSTITUTION AND

THE COMMUNICATIONS ACT TO ESTABLISH THE COST RECOVERY RULES

FOR INTERIM NUMBER PORTABILITY.

The Petitions for Reconsideration contain two basic
challenges to the cost recovery rules adopted in the First Report
and Order for interim number portability. First, several ILECs
argue that these rules result in a taking of property without
just and reasonable compensation in violation of the Fifth and
Fourteenth Amendments. Second, the ILECs also argue that the
Communications Act does not grant the Commission the authority to
set rates for interim number portability. These arguments are
completely without foundation.

A, The Cost Recovery Rules For Interim

Number Portability Do Not Result In An
Illegal Taking.

The ILECs that try to characterize the interim number

portability cost recovery rules as an illegal taking do not, and

18 See First Report and Order at § 85 ("carriers are expected

to meet the prescribed deadlines, and a carrier seeking
relief must present extraordinary circumstances beyond its
control in order to obtain an extension of time") (emphasis
added) .



cannot, offer any support for their argument.19 Courts will not
find a regulatory taking if a regulatory regime "enabl [es a]
company to operate successfully, to maintain its financial
integrity, to attract capital, and to compensate its investors

20 The ILECs have not even attempted to

for the risk assumed."
demonstrate that the interim number portability cost recovery
rules would endanger their ability to operate successfully, to
maintain their financial integrity, to attract capital or to
compensate their investors for the risk assumed. The takings
argument must therefore fail.
B. The Communications Act Grants The
Commigsion The Authority To Establish

Cost Recovery Rules For Interim Number
Portability.

Several ILECs argue that the Commission only has
jurisdiction to establish cost recovery rules for number
portability which, as defined in the statute, does not include
interim solutions.?! Specifically, the ILECs assert that, since
interim solutions result in degraded service for ported numbers,
they do not meet the 1996 Act definition of number portability as
any solution that does not result in "impairment of quality,

reliability, or convenience when switching from one

13 ee Cincinnati Bell Petition at 3-4; BellSouth Petition at
2-3.

20 Duquesne Light Co. v. Barasch, 488 U.S. 299, 310 (1989).

21

See BellSouth Petition at 4-7; SBC Petition at 3-6; Bell
Atlantic Petition at 12.
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22 The ILECs accordingly

telecommunications carrier to another."
conclude that the Commission's statutory authority to establish
cost recovery rules for "number portability" under Section
251(e) (2) extends only to long term number portability.

This argument is not supported by either the terms of the
statute or the overall intent of Congress. As the Commission
observed in the First Report and Order, Section 251 (b) (2)
requires LECs to provide number portability "to the extent

23 This phrase contemplates gradations of

technically feasible."
feasibility. As number portability technology advances, the
provision requires LECs to implement improvements until the
solutions eliminate any degradation in service provided to
subscribers with ported numbers. Moreover, the provision does
not, as it might have, state that LECs must provide number
portability "if" technically feasible. The ILECs' attempt to
read the provision as if it were written in this manner should be
rejected.

The ILECs' interpretation also flies in the face of the
Congressional intent that the preconditions be established for
competition in the local telephone market as soon as possible.24

It is unlikely that Congress intended, as the ILECs' argument

implies, to release LECs from any statutory obligation to provide

%2 47 U.S.C. § 153(30).
23 See First Report and Order at § 110.
24

This intent is reflected in the unusually short six month
time frame set by Congress for implementation of Section
251. See 47 U.S.C. § 251(d) (1).
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number portability until a solution that perfectly meets the
statutory definition is technically feasible and can be deployed

> It is far more likely that Congress included

in LEC networks.?
the "to the extent that" language in Section 251 (b) (2) precisely
to avoid this problem, and to give the Commission authority under
Section 251(d) to establish rules requiring LECs to provide the
best available number portability technology.

Once it is conceded that this "dynamic" definition of number
portability more closely comports with the words and phrases of
the statute and with Congressional intent, it is clear that
Congress explicitly granted the Commission the power to establish
cost recovery rules for all number portability solutions.

Section 251 (e) (2) unambiguously grants the Commission this
authority.26
Nor does the ILECs' observation that Congress was capable of

referring to "interim" solutions when it wanted to, i.e., in the

Section 271 checklist, render the Commission's interpretation

25 SBC argues that Congress intended that the rates for interim

number portability should be left to interconnection
negotiations between carriers negotiating in good faith.
See SBC Petition at 5. But this argument proves too much.
If LECs are under the obligation to provide interim number
portability under Section 251(b) (2), as SBC implies, then
the Commission has the authority under Section 251(e) (2) to
establish cost recovery rules for those solutions.
26 See 47 U.S.C. § 251(e) (2) ("the costs of . . . number
portability shall be borne by all telecommunications
carriers on a competitively neutral basis as determined by
the Commission") (emphasis added). The ILEC arguments
notwithstanding, this provision grants the Commission the
authority to depart from cost causation principles in
establishing cost recovery rules for number portability.
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invalid. The reference to interim number portability in Section

271(c) (2) (B) (xi) merely indicates that the Bell Operating

Companies ("BOCs") were required to provide solutions that

Congress knew were technically feasible at the time of passage of

the Act (namely Remote Call Forwarding, Direct Inward Dialing and

comparable arrangements) until the Commission established number
portability rules under Section 251. At that time, the

Commission had the authority to determine that number portability

solutions superior to the "interim" solutions referred to in

Section 271, but perhaps not fully capable of meeting the

definition in Section 153(30), were technically feasible. Under

Section 271, the BOCs must comply with a Commission requirement

to provide such number portability solutions. The ILECs'

reliance upon the reference to interim number portability in the
competitive checklist is therefore misplaced.

v. THE COMMISSION SHOULD ADOPT THE MODIFICATIONS SUGGESTED BY
MCI AND GTE TO THE RULES GOVERNING ACCESS CHARGE RECOVERY
WHERE INTERIM NUMBER PORTABILITY IS DEPLOYED.

In its Petition for Clarification, MCI proposes a
uniform scheme for the allocation of access charges among CLECs
and ILECs where an interim number portability solution is
deployed. Specifically, MCI suggests that (1) forwarding LECs
charge interexchange carriers ("IXCs") for transport from the
IXC's point of presence to the end office where the interim
number portability switching function is performed; and (2) the

terminating LEC charges the IXC for terminating switching and

-13-



common line charges.27 MCI requests that all additional
switching (e.g., tandem switching) and transport costs should be
treated as incremental costs of number portability and should be
recovered through a competitively neutral allocation mechanism.

The Commission should order all LECs to comply with
this proposal. As MCI correctly points out, there is no reason
that either CLECs or IXCs should be required to reimburse ILECS
directly for extra routing caused by the deployment of interim
solutions. Rather, ILECs should be required to recover these
incremental costs of interim solutions through cost recovery
regimes established by the states.

Finally, GTE points out that its current billing
systems and switch software do not permit it to distinguish
between local and interexchange calls that are forwarded to the
CLEC through interim number portability solutions. To avoid
incurring the expense required to add this capability, GTE
suggests that ILECs and CLECs should be allowed to bill IXCs
based on traffic samples or total access charges per line.?8
TWComm agrees that the Commission should permit carriers to
divide access charge revenues in this manner while interim

solutions are deployed.

27 See MCI Petition at 4.

28 gSee GTE Petition at 18-20.
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VI. CONCLUSION

The Commission should reject the petitions for

reconsideration of the First Report and Order and adopt the

recommendations of MCI and GTE for modifying the division of

access charge revenues as described above.

September 27,

1996

Respectfully submitted,

Sue D. Blumenfe
Thomas Jones

!

WILLKIE FARR & GALLAGHER
Three Lafayette Centre
1155 21st Street, N.W.
Washington, D.C. 20036
(202) 328-8000

ATTORNEYS FOR TIME WARNER
COMMUNICATIONS HOLDINGS, INC.
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